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DECISION AND ORDER

I. Statement of the Case:

On August 28, 2007, the Fraternal Order ofPolice/Metropolitan Police Department Labor
Conrnittee ('C-omplainant" or'.FOP") filed anUnfiir Labor Practice mnrplaint (Complaint') aleging
that the District ofColumbia Metropolitan Police Dep ulment, et al.t ("Respondent" or"MPD")
corffnitted an unfair labor practice by failing to bargain over the impact and effects of (1) the
Performance Personnel Management Systenu and (2) changingthe Outside Employmst policy. (See

Compl. at p. l).

The Respondents filed anAnswer to the Un-fiir Labor Practice Complaint ("Answer") denying
any violations and requesting that the Complaint be dismissed as untimely.

rThe FOP named ChiefCathv I-anier. Assistant ChiefBrian K. Jordan and Commander Diane Groomes as

R6sDondents in this ComDlaint-
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A hearingwas held in this matter onoctober 6,2008. In the Report and Recornrnendation

(R.&I{') issued on January 15, 2009, the Hearing Ezaminer determined that the portion of the

complaint pertaining to the implementation of the Pe.!:formance PersoffIel Management system

1..ef US1,; was untimely filed. (See R&R at p. 12). The Hearing Examiner also found that the

allegation pertaining to changing the outside Enrployment Policy, was timely fil€d and that lflD

comndtted an unfit labor praciice by unilaterally changing the policy' (R&R at p' 12)' The

Respondents filed Exceptions to the Hearing Examiner's R&R and the complainant filed an

Opposition.

The Hearing Examiner's R&F" the Respondents' Exceptions, and the Complainant's

Opposition are befoie the Board for disposition. For the reasons set forthbelow, the Board did not

adopt the Hearing Examiner's recommendation.

il. Ilearing Examiner's Report

The Hearing Examiner found that MPD General oflq 201.17 , "outside Employment"

provides the criteria for evaluating arequest for approval ofoutside enploymant (SeeR&Ratp.5).r

bn March 27, 2007, Offic€r Ri;hard Mazloom submitted a 'T.equest for Approval to Engage in

OutsideEnployment." His immediate superior, Sergeant Washington, reconnnended denialofhis

request based, in part, o ri the officer's unexplained use of 130 hours ofsick leave and "amiscorduct

allegaiion that is still pending" along with a pending intervention plan'' (R&R at p' 1)'

zPPMS is a computer information system.

rgg General Order 201.I7 entitled .DistricL/Division Commander Responsibilities" p€rtaining to the

€valuation-ofiequ€sts for Outside Employment. C€neral Order 201.17, provides that critolia for cmsidcration in

approval ofoutside employment shall include , but \re not linited to the following:

1. Sick leave (after erraluation has been done as to th€ reason a member

was on sick leave, such as family leave, POD' etc )
2. Pmctuality,
3. P€rformanc€ rating,
4. Number ofcourt appearanccs (when appropriate),

5. Previous complaints or other problems arising fiqm outside

employment, and M€dicat problems or disciPlinary problcms

that may be complicarcd, or aggravat€d by outside

employment.

This language is also contained in a Distict regulation at 5A DCMR $ 305'l '

+.Distid Commanded Diane Groomes concuned in the recommended denial on April 30, 2007 'due to sick

leaw usage' noting '[a]t this time OfficEr Mazloom has ar intervention ptan in PPMS pending" Assisant Chief

Brian K- Jordan denied the request on May 2, 2007 stadng as his reasons, 'the uneKplainod use of 127 hours ofsick
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on Augrut 28, 2007, the FOP filed an unfair labor pfactic€ complaint aleging that MPD

violated the Comprehensive Merit Personnel Act ("CMPA ') afld the parties' collective bargaining

agreernartfCBA )by ( I ) entering into a rnemorandumofagreenrent (MOA ') withthe Deparnnert

oiJustice adopting aPerformance Personnel Management Systen\ ard (2) unilateralydranging the

criteria for approving requests for outside enrployment wheq in the case ofOfficer Mazloor4 MPD

considered a pendrng misconduct investigation and a pending intervention plan as critefia for

considering the request. (See R&R at p. 2).

,.MPD filed an Answer to the complaint on september I ?, 2007, arguing. . .that the corrplaint

is untimeg [irsofoas itpertains to the adoptionofPPMS]t.l IMPD also claimedl t},at the rnodification

oftheoffcial polcygoverning approval ofoutside enployrnent requests is an exercise ofmarugement's

rights that do es not constitute an unfair labor practice unless it arises fromthe denial ofa request to

engage in impact and effects bargaining which did not happen in this case'" (R&R at p' 2)'

Timeliness of the Complaint

The Hearing Examiner stated that "[o]nJune 13,2001, the District ofcolumbia and MPD

entered into an agreemant withthe United States Departmert ofJustice regarding MPD's use offrrce'

Under the MOd MPD agreed to fully inplement a mnputerized Personnel Performance Managernent

System (TPMS') to...promote accountability and proactive management ald to iderfify, manag€ and

control at-risk ofrcers, conduct and situatiors."5 (R&Ratp.5). The Hearing Examiner statedthat one

functbn ofthe PPMS is to ilurtify potential problerm early and intervene to oonect thembefore those

problems manifest themselves as problernatic officer performance.6 FOP alleged that the unilateral

implementation ofthe PPMS information systern constitut€s a continuing violation ofthe CMPd and

teaw and the pending Intervention Plan in PPMS'." (R&R at p. 1)

tThe MOA was signed in 2001 and required MPD to develop a protocol for using PPMS that would includo

rEquirements that:

All relevant and appropriate iuformation in PPMS be taken into account for pay

grade advanc€rnent, promotion, transfer and special assignment ' ' and that

supervisors and managers maintain writton documentation of their cotrsideration

of anv sustained . . . administrative investigation ., . in determining''' when

such ofticer is selected for special assignment . . incrtased pay, transfer,

promotion, 8nd in comection with annual personnet performanct ovaluations'

(emphasis in the origiml) (R&R at p. 5).

6 The H€aring Examinq atso found that PPMS "is only a management information system' The crucial issue

is how the information entered and maintained in that system is used and whAher, irl fact, it was us€d to change the

teTms afld conditions ofemployment for [b]argaining fu]nit employe€sl.] It is the emPlo],er's use ofthc infonhation

on 'pending' complaints and inv€stigations found in the management infomstion system without notic€ to

bargaining unit emplow€s that gives rise to the unfair labot practice charge found here'" (R&R at p 6)'
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therefore theCanplaint was timelyfiled- MPD maintained ttrat the portionofthe Complaint pertaining

to the PPMS is untimely.

Relying on Frafe rnal Order of Po lice/Metropo litan Police Department Labor Committee

v. MetropolitanPoticeDep't,52DCR3556, Slip Op. No.736, PERB CaseNos. 02-U-11,02-u-

14 (2004) ( FOP v. MPD"),, theHearing Examiner found that FOP previouslyraised the issue ofthe

implementation ofthe PPMS before the Board and it was dismissed. Therefore, she concluded that

the portion o fthe Complaint 'based on the implementation o fPPMS is untimely." (R&R at p' I I ).
No excqrtions were filed mnceming the Hearing Examiner's finding that the portion ofthe Complaint

regarding the implernentation ofthe conrputaized management information systernknown as PPMS'

was untimely filed.

The Hearing Exanriner then mrsidered whether the portion ofthe Complaint alleging a change

in the outside Employment policy was timely filed. (See General order 201 . I 7 and 6A DCMR $
305 . I , n 3 above). The Hearing Examiner determined that "the operative date to trigger the I 20day

filing rule is the dare upon which the FOP knew or should have known that MPD had adopted a [new]
policy...." (R&Ratp. I1). OfficerMazloom's request was deniedonMay2,2007. Therefore, the

Hearing Examiner found that the Complaint had to be filed by August 3 0 ,2007 ,\.e.'12O days later.
(EegR&Rat p. 1 1). The Hearing Examiner found that the portion ofthe Complaint pertaining to the

alleged change in policy, was timely filed on August 28, 2007. (See R&R at p. 1 I ). No exceptions

were filed concerning this finding by the Hearing Examiner.

Board's Discussion Concemine Timeliness of the ComDlaint

Board Rule 5 20.4 provides as follow s: "unfair lohorpractice complaints shall befled not

later than t 20 days after the date on which the alleged violations occurred." (ernphasis added)'

The Board has held that the deadline date for filing a complaint is "120 days after the date the

[Clnptainant] admits he actuallybecwne arryare ofthe event giving ise to [the] complaint allegations."

Glendale Hoggardv. D.c. Public schoots, AFSCME Council 20, Local 1959,43DCR1297 ,Shp
op. No. 352 at p.2, PERB Case No. 93-U-10 (1993). See a)so, American Federation of

Government Employees, Local 2725 and Dktrict ofcolumbia HousinS Authority,46 DCR 1 19,

Slip Op. No. 509, PERB Case No. g7-U-O7 (1997). Also, the Board has noted that "the time for

filing a complaint with the Board concerning [] alleged violations [whichmay provide for]...statutory

causes ofactiorl commence when the basis o fthose violations occuned.... However, proofofthe

occurrence ofan alleged statutory violation is not necessaryto conunence the time limit for initiation

ofa cause o faction before the Board. The validation, ie., proo f ofthe alleged statutoryviolation is

what proceedings before the Board are intended to determine." Jacl<son and Broumv. American

' In FOp !, MpD, FOP alleged that MPD fail€d ro bargain in good faith when it implen€nted the PPMS

system without baBaining with the Union- The Board dismissed the complaint b€{ause it was untimely filed.
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Federation of Government EmPloyees, Local274l, AFL-AO,48 DCR 10959, Slip Op' No' 414

at p. 3, PERB CaseNo. 95-5-01 (1995).

Furthernnre, Board Rules governing the initiationofactionsbefore the Board arejurisdictional

and mandatory. As such, they provide the Board with no discretion or exception for extending the

deadline for initiating an action. $ee, Glendale Hoggardv. District of Columbin Public Employee

Relations Board,655 A.zd 320,323 (D.C. 1995); see also, and District of Columbia Public

Employee Relarions Board v. District of columbia Metropolitan Police Deparftnent,593 A.2d

64r,643 (D.C. 1991).

In the present cas€, the Union alleges that MPD's ftnplementation ofthe PPMS information

system constitutes a continuing violation The Board has previously addressed an argument similar to

the Union's continuing violation argunent 
'tn 

Fraternal Order of Police/Metropolitan Police

Department Labor Committee v. Metropolitan PoliceDep I Slip Op. No. 736, PERB Case Nos.

02-U-11,02-U-14 (2004). ttt FOP v. MPD,theUnion filed a cornplaint a[eging that an unfair labor

practice resulted when MPD entered into amemorandumofagreement mnceming changes tg the use

offorce policies and procedures, without first bargaining with the Union. The Union requested

bargaining and on July6,2001, the Police Chiefrefused to bargain FOP refrained fiom filing a

conplaint until March T, 2002, wellbeyond the 120-day statutory filing period,'because FOP hoped

that the parties wouldbe able to meet and reach an agreement conceming the changes contained in the

MOA.' (1d. at p. 7). The Board rejected the Union's argument that implernentation of the MOA

constitute.d a continu'ing violation and dismissed the conplaint br untimeliness. ($eeFOPv' MPD at

pgs. l-2 and 9).

In the pres€nt casg the PPMS management infrrmation systern was inplemented in 2004, tlrus

the Union had notice in 2004 that MPD implonented the s)61erns FOP did not file the Complaint in

the present case until August 2007. Therefore, FOP clearlyexceededthe l20dayfilingrequirement

found in Board Ru1e520.4. We conclude that the Hearing Exaniner's fndings are reasonable' based

on the record and consistert with Boardprecedent. Therefore, we conclude that the portion ofthe

Complaint pertaining to the establishment ofthe PPMS was untimely filed and this portion ofthe

Complaint is dismissed for untimeliness.

We tumnow to the timeliness o fthe allegation that MPD refused to bargain ovet the impact

and efects ofan alleged ctr,ange inthe Outside Employment Policy. The Hearing Examiner found that
'the operative date to trigger the 1 20-day rule is the date upon which the FOP knew or should have

known that MPD had adopted a new policy... to evaluate requests for leave to engage in outside

employment." (R&Ratp. I1). OffccrMazloom's requ€st wasdeniedonMay2,2007. Thereforg

8In Slip op. No. 736, the Union previously filed a complaint challonging MPD'5 agreement with the

Department of Iustice regarding the implementation of the PPMS inforrnation systqn. The Board found that it was

untimely filed.
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the May 2nd denial triggered the 120-day fiIing requiranent and the Conrplaint had to be filed by

August 3 0, 2007. The Hearing Examiner determined that the corplaint pertaining to a change in

policywas timely filed on August 28, 2007. (SeeR&Rat p. I 1). The Board finds that the Hearing

n*".ina.'r findings are reasonable based on the record and corsistent with Board precedent.

Therefore, we find that the portion ofthe complaint pertaining to an alleged change in the outside

Employment policy was timely filed.

Unfair Labor Practice Allesation

The Hearing Examiner then mnsidered FoP's allegation that MPD vblated the GMPA when

it changed the existing policy in Gureral order 201.1?, for evaluating enrploye€ requests to engage in

outsideenrploymant., FOP asseftedthat, when evaluating ffployec requests for outside errployment

under General Order 201.17, MPD's utilization of information conceming pending misconduct

investigations and pending intervention plars constituted a change in policy. FoP argued that the

General Order does not include pending actions and these were not used as criteria inthe past' FOP

alleged that MPD gave no notice ofthis change in policy and friled to bargain over the impact and

effects ofmaking the clunge. The Hearing Examiner forurd that General order201.17'ls silent onthe

use ofpending investigatiors and/or intervention plans in determinations to approve or disapprcve

requ€sts for outside employment." (R&R at p. 5).

The Hearing Examiner cited Article 16 ofthe collective bargaining agreement ('cBA')

betweentheparties whichprovides, inpertinent part, as follows: "[c]onplaints against ernployees thar

arepending Departmentreview, or that havebeen classified as 'exonerated' and/or'unfounded' stnll

not be used to support a current allegation ofwrongdoing or proposed penaltyagainS an enployee."

(R&R at p. 6). On this basis, the Hearing Examiner concluded that MPD changed its policy by

considering pending actions in its evaluation ofofficer Mazloom's outside employment application.

(see R&R at p. 6, 12-i 3). (R&Rat p. 12). Therefore, the Hearing Examiner concluded tha.t "MPD

committed anunfrir laborpracticewhenitwrilaterallybeganusins'pedingirvestiggtbns'and'pending
intervention plans' as additional criteria upon which to evaluate requests to engage in outside

eln a s€ction entitled '.District/Division Commandei Responsibilities" General Order 201.17, provides that

the evaluation ofrequ€sts for outside employment should consist of"at a minimum" the following criteria:

1 Sick t€ave (after evaluation has b€€n done as to the reason a meurber

was on sick leave, such as family leave, POD, €tc.)

Punch8lity,
Performanc€ rating,
Number of court appearanc€s (when appropriate)'

Frevious complaints or other problems arising from outside

employnent, ard Medical problems or disciplinary problsms

that may be complicate4 or aggrawted by outsidc

employment.



Decision and Order
PEFS Case No. 07-U-51
Page 7

e.mploym€nt without notice to the FOP."re (R&R at p. l2).

m. Exceptions

First, MPD asserts that there was no change to the outside enployment potcy andthat it acted

within the existing criteria found in General Order 201.17. MPD takes exception to the Hearing

Examiner's reliance onArticle 16 ofthe mliective bargaining agreement whefl interprding the Ordet'

stating that Article 16 pertairs to penalties for discipline.rr (Exceptions at p. 13-14). Furtherrnore,

MPD contends that "there is nothing in...General Order 201. 17....that protnbits the reviewing official

from corsidering a pending misconduct investigation and intervention plan when evaluating an

employee's work performance for the past year." (Exceptions at p. 14).

MPD also takes exception to the Hearing Er,aminer's fnding that MPD must bugain over the

alleged c|anged in policy. MPD argues thaf "[t]he Departmart's general orrder onoutsile €,fryloym€nt

reflects an exercise o fmanagement's right to regulate and apProve a membels request to engage in

outside employmenf,pursuant to D.C. Code $617.08(a)(l ) and (a). MPD maintains that {ilfthe
Bo ard decides [that MPD changed] the outside ernployrnflt policy, [MPD] had a management right

to implement this change.' (Exceptions at p. 15). MPD asserts that'?ERB case law has held that

there are certainrights retained bymanagernent which are not subject to collective bargining and can

be unilaterally implemented. r': (Exceptions at pgs. I 3-14).

rollre Hearing Examiner relied on IFGE, tncal LJnion No. 3721 v. D.C. Fire Dep't,39 DCR 8599' Slip Op'

No. 287, PERB Case No. 90-U-l l (1992), which provides as follows: "[wjhen management unilaterally and without

notic€ implements a chajrlge h e'stablished and bargainable ternu and conditions of emPlq'menl, arcqtestto

bargain is not required to establish a failure to bargain in good faith. . . ." (emphasis added) (R&R at p' 12)'

rrMpD ass€rts that "[o]n its hce, it is clear that this Fovision ofthe CBA do€s not deal with outside

employment requests." (Exceptions at pgs. 13-14). Afiicle 16 pertains to pontties for discipline and provides, in

pertl[cDt part:

The Department . . . will remove from the Personnel Folder investigative reports

which, upon completion ofthe investigation are classified "o(onerated" and'/or

"unfounded." Complaints against employees that are pending Deparfiient

revisw, or that have be€f, classified as "exonerated and/or unfounded," shall not

be us€d to support a currsnt altegation ofwrongdoing or proPosed penalty

against an employee.

t!,lcil1:ng] Fraternal Order of Police t. D-C. Department ofCorrections, PER8 Czse No. 0l -U-28' Slip Qp.

No.671,49 DCR E2l (2001). Atso, in Ie ansters tncals 639 &730 v. D.C. tublic schook, [ths Boardlexplained that

under the CMPA, as codified in $ l-617.08 [formedy $ l{18.8], the dght to negotiate over tems and conditions of

employment extends to "[alt matters, ei(cept those that are prosqibed by th€ ICMPA] '" Teansten I'ocals 6i9 & 730

v. D.C. Public Schoors, PERB Case No. E9-U-17, Slip Op. No. 2a9,38 DCR 96 (1990). (E'(ceptions at pgs' 13-I4)'
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MPD acknowledges that'th€ Board...has consistartly held that management has a duty to

bargain'over inpact oB, effects oq and procdures concerning, the implementationo fmanagernent

rights'. seelFGE Local 383 v. D. C. Department ofHumanservices, PERB CaseNo. 9+U-09,

Slip Op. No.418,49 DCR770 (1995)." (Exceptions atp. 15). However, MPD contendsthat "[i]n

this case, there was no evidence presented at thehearing that [FOP] denranded bargaining once it had

notice ofthe alleged change in policy, ie., after it received the deniat ofOfrcer Mazloom's request to

engage inoutside enrployment.... Nor did the FOP submit any exhibits reflecting any sort ofdernnrd

for bargaining on this issue. . . . [MPD] asserts that absent such a demand to engage in bargaining'

[MPD] carurot be held to have engaged in an unfrir labor practic€." (Exceptions at p' 16)'

In sunr, MPD 'tequests that the Board dismiss ttr[is] case on the basis that there has not been

a change inthepoliryregardingoutside enrployment. Even ifthe Board deterrnines that thepolicy was

change4 IMPD rnaintains] that the change represented an exercise ofmanagement's riglrts. Sincethe

Union fiiled to denrardbargaining over the impact ard etrerts ofthe exerciseofthat rnanagement right,

no unftir labor practice can lie." (Exceptions at p. 19).

fV. Union's Opposition to MPDos Exceptions

FOP contends that "the Union was nevq notified ofthe Department's decision to begin using

PPMS information in its evaluation of officers requests frr outside ernployment, [therefore] the

Depaftment's use ofthis information constitutes a change in its policy." (opposition at p. ro'
asserts that "[a]n officer applying for outside ernployment is onlyon notice ofthe six criteria listed in

the General Order. [FOP asserts that] [a]ccepting the Departrnent's interpretation ofthe General

Order would provide it with limitless and unconstrained discretion to make such a determination '3

(Opposition at p. 8).

FOP maintains that'khile the assignment of work is a management right, an exercise of

manag€rnent's rights does not relieve the Department o fits obligation to bargain overthe inpact and

effectso{ and procedures concerning theimplemantationofthesedecisions . fuTeansten, Drherc,

chauffeurs and Helpers Local union No. 639 v. District of columbia,63l A. 2d 1205,1216

(D.C. 1gg3\; IBPO, Local 446, AFL-CIO v. D.C. General Hospital 41 DCR 2321' Slip Op' No'

312, PERB CaseNo. gl-U-06 (1994)." [Opposition at p. 7]. "However, [FOP asserts that] the

Department must first provide the Union with adequate notic€ of its proposed changes prior to

implementation Seo Washington Teachers' (Jnion, Local6v. DCPS, PERB CaseNo.90-U-28,

Slip Op. No. 271 (1991). (Opposition at pgs. 8-9).

B'tcitingl Teqmsters, Divers, Chauffeurs and Helpen I'ocal Union No- 639 v Disfict ofcofumbia' 631

A. 2d 1205, 1216 (D.C. 1993)i lrafiington Te\cherc' union" Locat 6 v. DCPS, PERB Case No. 9Gu-28, Slip op. No.

z'11(1991\.
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V. Discussion

The Board has consistentlyheld that 'tnanagunent's rights under D.C. Code $ I -617-08 'to

not relieve [management] ofits obligation to bargair.. over the ir4act of effects o{, and procedures

concerning the implementation of ..managernent right decisions." American Federation of

Government Emptoyees, Local j83 v. D.c. Department of Human services, 49 DCR 770, Slip

op.No.4l8atp.4,PERBCaseNo.94-U-09(2002).'"Theeffectsandimpactofanon-bargainable
managernent riglrt decision upon terms and conditions ofemployme,lrt, however, arebargainableonly

upon requ€st." (Id. atp.4). Moreover, an Employer does not bargain in bad faith by merely

unilaterally implementing a management right. The violation arises fiom the failure to provide an

opportnnity to bargain over the impact and effects once a request is made. fuFratennl order of

Potice/MPD v. D.c. Metropolitan Police Department,47 DcR 1449, Slip Op. No. 607 at p. 3,

PERB Case No. 99-U-44 (1999).

lntlre present case, it is r:ndisputed that managernant has the right to gralt orderryauthorization

for police o fficers to engage in outside ernployment. Therefore, MPD is not required to bargain over

an alleged change in a policy, unless the unionmakes arequest to bargainover the impact and effects

ofthe change. There is no assertion, nor any evidence, that the Union requested to bargain over the

inpact and etrects o fan alleged change in policry after officer Mazloonris request to engage in outside

ernployment was denied.ra Thereforg FoP has failed to establishthat MPD had adutyto bargain.rs

r{Rather, the Union asserts that MPD-gave no notice of a poliry changq d€Priving it of the opportunity !o

request bargaining. (Opposition at p. 8).

r5FOp cited Washiagton Teachen' (Inion, Local 6 v. DCPS, ("W'fU v. DCPS'), 3E DCR 2654' Slip Op. No.

2?1, PERB Case No. 9O-U-2E (1991) in suppoft ofi0s position tlat MPD failed to giw rotic€ ofa change in working

conditions pertaining to compensation. Eowe\rq, WIV y. DCPS is distinguishable from the present caso because it

pertains to a change in the manner compensation was paid. Comp€nsation is a bargainable matter under D.C. Code $

i-OfZ.fZ(U). fuAmerican Federation of Gwemment Emplofees, Incql 363 v' D'C' Department of Human Services '

49 DCR 770, Slip Op. No. 4lE at p. +, PERB Case No. 94-U-09 (2002). The prese t case pertains to an alleged change

of a non-bargainable management right, which becomes bargainable only upon request

FOp also con€ctly c ited,IBPO, Iacal 446, AFLCIO v. D.C. General Hospital, 4l DCR 23 2l ' Slip Op. No.

312, PERB Case No. 9l -U-06 (1994), for the proposition that'\rhile tlre assignment ofwork is a managcment right, an

exercise ofmanagemenfs rights does not relieve the Department ofits obligation to bargain o\€r the impact and

efi€cts oi and proc€dures concerning, the implementation ofthese decisions " G99 Opposition at p' 7, above)'

In IBPO v. DCCII, DCGH exerciscd its management right to establish a new security Post. The Board held

that: "by unilaterally establishing Post l2 without first bargai fing,49p4gyg1; with [the Union] over the effccts or

impact on bargaining unit ernploye€s' terms and conditions ofcmplol,rnent, DCGH has refus€d to bargain in good

frith...." (emphasis added). (see IaPo v. D]GH atp. 51. ltr IBP} v. DCGH, orlce arqtrcst fol bargaidng was madq

management had a duty to bargain before implementing the assigflment of work. The facts of lBPo v. DoGH difrq

from the present case, however. Il the present case, a management right was implemented, but no requ€st to bargain

was maoe.



Decision arrd Order
PERB Case No. 07-U-51
Page l0

In view of the abovg we find no basis for finding a violation of the CMPA ard reject the

Hearing Examiner's remmmendation in this regard. The Complaint in this matter is dismissed.r6

ORDER

IT IS HEREBY ORDERED TIIAT:

l . The portion ofthe unfair labor practice complaint filed by the Fratemal Order of

Police/Metropolitan Police Department Labor Connnittee ("FO?/1VIPD Labor

Committee") pertaining to implementation of th€ PPMS information systenL is

dismissed for untimeliness.

The portion of the unfair labor practice complaint filed by the FOP/IvIPD Labor

Connnittee alleging that the Metropolitan Police Departnrent fiiled to bargain in good

faith over an alleged change in the Outside Employment policy is dismissed for the

reasons stated in this Decision and Order.

3. Tbis Order is final upon issuance pursuant to Board Rule 559.1.

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARI)
Washington, D.C.

July 15, 2010

r6ln view of the abovg we rejects the Hearing Examiner's r€commendation that MPD violat€d the CMPA.

Also, we d€ny FOP'S r€qu€st for reasonable costs. We note that the Board has no statutory authority to grant

attomey fe€s.

Furthermore, we find that the Hearing Examiner's reliance on AFGE Iacal 372I v. D C. Fire Department,39

DCR 8599, SlipOp. No.28?, PERB Case No, 90-U-1 (l9gl\ (" AFGE v. DCFD') is misplaced. AFGEv. AFGE v. DCFD

p€rtains to management's alleged breach ofbargainable terms and conditions ofemplol,rnent. (Id. atp.3). DCFD ts

distinguishable from the facts of the present case. Here, it is undisputed that the authorization for police ofiicers to

engage in outside employment is a management right that is balgainable upon request.
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